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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31  and  42 
[FAR  Case  91-77] 

Federal  Acquisition  Regulation; 
Independent  Research  and 
Development  Costs,  Allowability 
Criteria 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSAL  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Relation  (FAR)  to  amend 
the  cost  principle  at  31.205-18. 
Independent  research  and  development 
and  bid  and  proposal  costs,  and  to 
remove  and  reserve  8ttbp«Hl  42.10^ 
Negotiating  Advance  A^eements  for 
Independent  Research  and 
Development/Bid  and  Proposal  Costs. 
dates:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  May  4, 1992, 
to  be  considered  in  the  formulation  of  a 
final  rule. 

ADDRESSES:  Interested  parties  dbould 
submit  written  comments  toe  Genera] 
Services  Administration,  FAR 
Secretariat  (VRS),  ATTN:  Deloris  Baker, 
18th  &  F  Streets,  NW.,  room  4041, 
Washb^toB.  DC  20405, 

Please  cite  FAR  case  91-77  In  all 
correspondence  related  to  &is  case. 

FOR  FURTHER  INFORMATION  CONTACT; 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  Fcx'^neral 
information,  contact  the  FAR 
SecretariaL  room  4M1,  GS  Building, 
Waskingicm.  DC  20405.  (202)  601-4755. 
Please  cite  FAR  case  91-77. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Act)  (Pub.  L.  102-190), 
amended  section  2372  of  title  10,  United 
States  Code,  concerning  contractors' 
allowable  independent  research  and 
development  and  bid  and  proposal 
(IR&D/B&P)  costs.  The  Act  made 
significant  changes  in  the  treatment  of 
IR&D/B&P  costs  and  eliminates  most  of 
the  detailed  administrative  procedures 


that  are  currently  in  place  to  control  the 
amount  of  IR&D/B&P  reimbursements  to 
contractors  (e.g.,  advance  agreement 
negotiations  and  formal  IR&D  tedmica) 
review  and  evaluation  process  (on-site 
grading)).  The  provisions  of  the  Act 
become  effective  beginning  October -1. 
1992. 

As  amended  by  the  Act,  10  U.S.C. 

2372  provides,  in  part,  that  IR&D/B&P 
costs  shall  be  allowable  as  indirect 
expenses  on  covered  contracts  to  the 
extent  that  those  costs  are  allocaUe, 
reasonable,  and  not  otherwise 
unallowable,  and  for  major  ctmtractors, 
for  the  first  three  contractor  fiscal  years 
beginning  October  1, 1992,  do  not 
exceed  a  five  percent  general  increase  in 
allowable  IR&D/B&P  costs  per  year. 
Under  the  proposed  rule,  IR&O/B&P 
costs  incurred  by  small  companies 
would  be  fully  allowable  subject  only  to 
the  normal  standards  ol  reasonableness 
and  allocability. 

This  proposed  rule  amends  FAR 
31.205-18(a)  by  changing  the  definitkm 
of  “company”  to  “contractor’*  and 
revising  the  definition,  and  adding 
definitions  for  “covered  contracL" 
“covered  segment,"  and  “major 
umtractor."  FAR  31.205-18(c)  is 
amended  to  provide  that  IR&D/B&P 
coats  are  allowable  as  indirect  expenses 
on  contracts  to  the  extent  that  they  are 
allocable  and  reasonable  and  for  major 
contractors  do  not  exceed  a  five  percent 
general  increase  in  allowable  IR&D/B&P 
costs  per  yeut  during  a  three-year 
transition  period  beginning  O^ober  1. 
1992;  and,  provide  that  the  allowable 
cost  limitatHHi  for  IR&D/B&P  costs  may 
be  waived  in  special  circumstances  for 
major  contractors.  FAR  31.205-18(e)  Is 
added  to  clarify  that  research  and 
development  costs  incurred  by  a 
contractm  pursuant  to  a  cooperative 
agreement  may  be  considered  as 
afiowable  IR&D  costs  if  the  worii 
performed  would  have  been  allawed  as 
contractor  IR&D  had  there  been  no 
cooperative  agreement.  FAR  subpert 
42d0  is  removed  and  reserved,  since 
there  is  no  longer  a  requiremmit  for 
single-lead  agency  negotiations  and 
formal  IR&D  technical  reviews  and 
evaluations  (on-site  grading).  Qianges  to 
the  Defense  Federal  Acquisitiosi 
Regulation  Supplement  to  implement 
other  requirements  of  10  U.S.C.  2372.  as 
amended  by  section  802  of  Pubfic  Law 
102-190,  are  being  published  separate^. 

B.  Regulatory  Flexibility  Aid 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  aeq^ 
because  the  changes  eliminate  the 


formula  method  currently  prescribed  by 
the  FAR  which  limits  the  total  amount  of 
allowable  IR&D/B&P  costs  for  small  . 
companies.  Under  the  proposed  rule. 
IR&D/B&P  costs  incurred  by  small 
companies  would  be  fully  allowable  on 
contracts  to  the  extent  that  they  are 
allocable  and  reasonable.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  will  be  provided 
to  the  Chief  Counsel  for  Advocacy  for 
the  Small  Business  Administration.  A 
copy  of  the  IRFA  may  be  obtained  from 
the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
widi  5  U.S.C  610.  Such  comments  must 
be  submitted  separately  and  should  cite 
5  U.S.C.  601,  et  seq.  (FAR  Case  91-77),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements,  or 
collections  of  information  from  ofierors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  31  and 
42 

Government  procurement. 

Dated  March  27, 1992. 

ABmcI  a.  VicchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  31  and  42  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  31  and  42  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
diapter  137;  and  42  U.S.C.  2473(c). 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.205-18  is  amended  in 
paragraph  (a)  by  removing  the  definition 

Caaq>any  and  by  adding  definitions 
ftN  Contractor,  Covered  contract. 
Covered  segment,  and  Major  contractor, 
revising  paragraph  (c);  and  adding 
paragraph  (e)  to  read  as  follows: 

31.205-18  Independent  research  and 
devetopment  and  bid  and  proposal  costs. 

(a)  *  *  * 

Contractor,  as  used  in  this  subsection, 
includes  all  divisions,  subsidiaries,  and 
affiliates  under  common  control. 

Covered  contract,  as  used  in  this 
subsection,  means  a  prime  contract 
entered  into  by  a  Government  agency 
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for  an  amount  more  than  $100,000, 
except  for  a  fixed-price  contract  without 
cost  incentives.  It  also  includes  a 
subcontract  for  an  amount  more  than 
$100,000,  except  for  a  fixed-price 
subcontract  without  cost  incentives 
under  such  a  prime  contract. 

Covered  segment,  as  used  in  this 
subsection,  means  a  product  division  of 
the  contractor  that  allocated  more  than 
$1,000,000  in  IR&D/B&P  costs  to  covered 
contracts  during  the  preceding  fiscal 
year.  In  the  case  of  a  contractor  that  has 
no  product  divisions,  such  term  means 
that  contractor  as  a  whole.  A  product 
division  of  the  contractor  that  allocated 
less  than  $1,000,000  in  IR&D/B&P  costs 
to  covered  contracts  during  the 
preceding  fiscal  year  shall  not  be 
subject  to  the  limitations  for  major 
contractors  set  forth  in  31.205-18(c)(l). 

«  *  «  «  * 

Major  contractor,  as  used  in  this 
subsection,  means  any  contractor  whose 
covered  segments  allocated  to  covered 
contracts  a  total  of  more  than 
$10,000,000  in  IR&D/B&P  costs  in  the 
preceding  fiscal  year.  For  purposes  of 
calculating  the  dollar  threshold  amounts 
to  determine  whether  a  contractor  meets 
the  definition  of  “major  contractor", 
contractor  covered  segments  allocating 
less  than  $1,000,000  of  IR&D/B&P  costs 
to  covered  contracts  in  the  preceding 
year  shall  not  be  included. 
***** 

(c)  Allowability.  Except  as  provided 
in  paragraphs  (c),  (d),  or  (e)  of  this 
subsection,  costs  for  IR&D  and  B&P  are 
allowable  as  indirect  expenses  on 
contracts  to  the  extent  that  those  costs 
are  allocable  and  reasonable.  The 
following  limitations  apply  to  major 
contractors —  < 

(1)  For  the  first  three  contractor  fiscal 
years  beginning  on  or  after  October  1, 
1992,  the  total  maximum  allowable 
amount  of  IR&D/B&P  costs  shall  not 
exceed  the  sum  of; 


(1)  The  total  amount  of  allowable 
IR&D/B&P  costs  in  the  preceding  fiscal 
year  (lower  of  the  previous  year's  ceiling 
or  actual  costs  incurred);  plus 

(ii)  Five  percent  of  the  amount  in 
(c)(l](i]  of  this  subsection;  plus 

(iii)  the  total  amount  of  IR&D/B&P 
costs  for  a  fiscal  year  is  greater  than  the 
total  amount  of  IR&D/B&P  costs  for  the 
preceding  fiscal  year,  the  amoimt  that  is 
determined  by  multiplying  the  amount  in 
(c)(l](i)  of  this  subsection  by  the  lesser 
of — 

(A)  The  percentage  by  which  the  total 
amount  of  IR&D/B&P  costs  for  a  fiscal 
year  exceeds  the  total  amount  of  such 
costs  for  the  preceding  fiscal  year;  or 

(B)  The  percentage  rate  of  inflation 
from  the  end  of  the  preceding  fiscal  year 
to  the  end  of  the  fiscal  year  for  which 
the  amount  of  the  limitation  is  being 
computed.  The  rate  of  inflation  shall  be 
the  price  escalation  index  for  the 
Research,  Development,  Test  & 
Evaluation  (RDT&E)  account.  Total 
Obligation  Authority  (TOA)  which  is 
published  annually  (normally  in 
January)  by  the  Department  of  Defense 
Comptroller  and  used  in  preparation  of 
the  annual  submission  of  the  Defense 
budget  This  rate  will  be  published  in 
the  Federal  Register  on  an  annual  basis. 

(2)  Major  contractors  shall  submit  in 
accordance  with  agency  guidance, 
financial  and  techrdcal  information  to 
support  their  IR&D/B&P  costs.  If  a 
contractor  fails  to  provide  such  required 
information,  payment  for  IR&D/B&P 
costs  shall  not  exceed  75  percent  of  the 
amount  which,  in  the  opinion  of  the 
contracting  officer,  the  contractor  or 
profit  center  would  otherwise  be 
entitled  to  receive.  Written  notification 
of  the  contracting  officer  determination 
of  a  reduced  amount  shall  be  provided 
to  the  contractor. 

(3)  A  waiver  may  be  granted,  in 
accordance  with  agency  procedures,  to 
increase  the  amount  prescribed  in  (c)(1) 


of  this  subsection  for  the  following 
special  circumstances: 

(i)  To  ensure  that  the  contractor's 
allowable  IR&D/B&P  costs  are  at  least 
the  same  amoimt  that  would  have  been 
allowed  under  this  subpart  which  was  in 
effect  prior  to  enactment  of  Public  Law 
102-190;  or 

(ii)  When  it  is  in  the  best  interest  of 
the  Government. 

***** 

(e)  Cooperative  agreements.  IR&D 
efiort  may  be  performed  by  contractors 
working  jointly  with  one  or  more  non- 
Federal  entities  pursuant  to  a 
cooperative  agreement  (for  example, 
joint  ventures,  limited  partnerships, 
teaming  arrangements,  and' 
collaboration  and  consortium 
arrangements).  IR&D  effort  may  also  be 
performed  by  contractors  pursuant  to 
cooperative  research  and  development 
agreements,  or  similar  arrangements, 
entered  into  imder  (1)  section  12  of  the 
Stevenson-Wydler  Technology  Transfer 
Act  of  1980  (15  U.S.C.  3710a);  (2) 
sections  203(c)  (5)  and  (6)  of  the 
National  Aeronautics  and  Space  Act  of 
1958,  as  amended  (42  U.S.C.  2473(c)  (5) 
and  (6)),  when  there  is  no  transfer  of 
Federal  appropriated  funds;  or  (3)  other 
equivalent  authority.  IR&D  costs 
incurred  by  a  contractor  pursuant  to 
these  types  of  cooperative  agreements 
should  be  considered  as  allowable  IR&D 
costs  if  the  work  performed  would  have 
been  allowed  as  contractor  IR&D  had 
there  been  no  cooperative  agreement. 

PART  42— CONTRACT 
ADMINISTRATION 

Subpart  42.10  [Removed] 

3.  Subpart  42.10,  consisting  of  sections 
42.1001  through  42.1008,  is  removed  and 
reserved. 

(FR  Doc.  82-7520  Filed  4-2-82;  8:45  am] 
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